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NOTE: 

The HREOC proposal discussed in this paper has been withdrawn by HREOC.  

Introduction

This paper seeks to: 

· Outline advances and proposals with regard to building accessibility

· Highlight problem issues

· Identify future tasks for the general disability community, and

· Encourage the disability community to remain engaged in the quest for greater buildings accessibility.
Work Done  

The relevance and importance of the DDA in access to premises has become increasingly recognised and heeded throughout Australia. 

Commonwealth Government buildings have, since the inception of the DDA, been required to comply with the DDA, and State Governments and municipalities also now proceed mindfully of the DDA. For example, the Victorian State Government’s Office of Major Projects, for the past few years has customarily commissioned appraisals of its major projects, such as Federation Square, The Aquatic Centre and the Sate Library redevelopment. 

With regard to municipalities, the Local Government Association of Australia has carried out excellent work in apprising municipalities of their DDA obligations, and in assisting Municipalities in discharging them. A large number of municipalities around Australia have had Action Plans prepared, including access audits of their facilities, and staff training in relation to the DDA.

The building industry has also acknowledged the DDA, and the Australian Property Council has been effective in spreading the word about it to its members, and has been a key participant over recent years in relation to the harmonisation of the BCA and the DDA. For example, the Property Council in Queensland recently invited Graeme Innes, a Commissioner with HREOC, and a key participant in the establishment of the DDA, to give a speech in relation to the DDA and access to premises.

The word has certainly gone out about the need for greater accessibility, and we have now come a long way. However the challenge remains that building access is only achieved in the built detail. In this regard there is still a long way to go.

There are two key sets of requirements for accessibility of buildings: those within the Building Code of Australia (the BCA) and those within the Disability Discrimination Act (DDA). The DDA over-rides the BCA. 

There has been much historic work over the past few years to improve the access provisions of the BCA, and more latterly, to harmonise it with the DDA. However, the BCA and DDA still pose problems variously for building users (occupants, visitors) and building providers (designers, developers, owners, managers). 

Building Users

The BCA

For building users, the BCA is problematical for four reasons.

1. Features other than buildings

The BCA does not cover significant features inside buildings, such as furniture and fittings, nor significant features outside buildings, such as public pathways, parks etc. The latter was the subject of a national study commissioned some years ago by the Commonwealth Government, although the findings appear not to have seen much light of day. 

2. New Buildings 

The BCA primarily applies to new buildings, or to existing buildings undergoing major alteration. Its application to existing buildings is largely at the discretion of local building approval authorities (local councils and private building surveyors and certifiers). There is therefore a vast stock of buildings that is not subject to the BCA accessibility requirements.
3. Limited Scope 

Provisions for access within the BCA, particularly from the viewpoint of many users with a disability, still do not go far enough. For example, not all of the proposed revisions contained in the Buildings Access Outcomes Report produced by the Australian Building Codes Board (ABCB) have been incorporated in the BCA, nor was the full extent of BCA revisions proposed in the RD97 document incorporated in the Buildings Access Outcomes report. (These documents were the results of joint work between ABCB and the building industry, the disability field, the Human Rights and Equal Opportunity Commission, and the Commonwealth Attorney General’s Department). 

Many of these short-comings are not the result of lack of consideration. Far from it, there has been much consideration and debate about them. However, a frequent stumbling block to further advance is finding a balance between the need for greater accessibility and the costs and difficulties in providing it. For example:

· Fire escape provisions are extremely problematical for people with a disability and are at odds not only with the DDA, but also with occupational health and safety provisions, and represent potential civil liability for building owners and managers. Fire escapes are currently being addressed by the ABCB, as also are emergency warning devices, door closing forces and the use of lifts in emergencies. 

· The intelligibility of buildings is scarcely addressed within the BCA, and indeed probably can only be addressed in very generalised ways. However, improved intelligibility of the built environment remains an important challenge for building designers and providers. Improved intelligibility not only facilitates comfortable navigation but also reduces hazards and hence exposure of building providers to civil action.
· Housing is another area requiring much more attention, particularly with regard to the proportion of new housing that should be accessible or easily adaptable for accessibility. However, this might be more appropriately addressed within other legislation such as Planning, rather than in building legislation. In the USA, this is provided-for under its Fair Housing Act.

4. Performance–based Alternative Compliance

There are two ways in which compliance with the BCA can occur: compliance with the detailed technical specifications (the “deemed-to-comply provisions”), or demonstration of the suitability of alternative solutions under the “performance-based” compliance provisions. Compliance with the technical specifications can be relatively easily demonstrated, however demonstration of the suitability of alternative solutions requires that there be some body or person who is suitably informed and expert to appraise the alternatives. Currently there is no adequate or appropriate formal procedure nor body nor person formally designated to appraise and approve alternative BCA access solutions.

Building Providers

The BCA

For building providers, the BCA is problematical because, even if there is compliance with the access requirements of the BCA, this will not necessarily protect them against action under the DDA in relation to those matters covered by the BCA. 

The DDA

For building providers, the DDA also is problematical because it is too simplified and generalised. There are no technical specifications that, if met, would constitute compliance with the DDA. HREOC has produced Guide Notes on Access to Buildings, however the Notes still do not constitute detailed technical specifications of sufficient usefulness for building designers and developers.

Work To Be Done 

There are five key initiatives that will minimise these problems:

· Continuing joint work to establish the BCA as part of a standard under the DDA,

· A proposal from the ABCB, 

· A proposal from HREOC, 

· Establishment of two national bodies: a proposed National Access Institute, and the Association of Consultants in Access.

· Continuing review of the Standards produced by Standards Australia 

Joint Work

Following several years of collaboration between the Commonwealth Attorney General’s Department, the Human Rights and Equal Opportunities Commission, the Australian Building Codes Board, representatives of the building industry, and representatives of the disability sector, the way has been cleared under Commonwealth legislation for the BCA to form part of a technical standard under the DDA, although this may take some time to come in to effect. When the BCA becomes part of a DDA Standard on Access to Premises, it would mean that compliance with the access provisions of the BCA would constitute compliance with the DDA, and that action in relation to those matters for which a building permit has been properly granted would not be possible under the DDA (although appeals under other jurisdictions might be). 

The fact that the DDA is superordinate to the BCA has been a powerful disincentive to date for building providers to ignore equity of building accessibility. The DDA and its superordinacy have been largely instrumental in built environmental accessibility being firmly placed on the national agenda, although many still feel that it has been an insufficiently productive process. There may be a problem therefore that, if the BCA proceeds to inadequately address equity of access, the eventual adoption of the BCA as part of a standard under the DDA would diminish the effectiveness of the DDA. 

Future Contribution of Disability Community 

Incorporation of the BCA as part of an Access Standard is highly desirable, however, legislation and codification evolves from on-going negotiation between competing community and industry sectors, with the final outcome being a compromise of conflicting positions. To achieve optimum equity of accessibility, the disability community must remain fully engaged in negotiating for greater provision within the BCA for buildings access.   
ABCB Proposal for Protocol

In order to deal with the limitations of the access provisions of the BCA, the ABCB has proposed an Administrative Protocol. 

The Protocol would apply to:

· New work within existing buildings

· Buildings to go undergo change of use, 

· Buildings for which performance-based alternative BCA solutions are proposed, and

· Building work where modification or appeals against applying BCA requirements are made

The Protocol would address two issues:

· Unjustifiable hardship and

· Performance based alternative solutions under the BCA 

Because the application of the BCA to existing buildings is not a simple one, being largely discretionary on the part of building approval authorities, and because modifications for accessibility of existing buildings can be very difficult and expensive, a judgment as to whether or not such modifications would be required by building approval authorities, and the extent to which they would be required, will revolve around consideration of reasonable cost, or “unjustifiable hardship” as contained within the DDA. Similarly, appeals against refusal of building approvals, or applications for modifications of the access provisions of the BCA, will also typically revolve around the issue of unjustifiable hardship. 

The Protocol has been proposed to provide some protection for building approvals authorities against action under the DDA, and to provide them with additional expertise for making judgments about unjustifiable hardship. 

A key part of the proposed Protocol entails the operation of local Access Panels and the services of Access Experts. 

The Access Panels would review and, if warranted, endorse Building Upgrade Plans; assess applications for modifications of BCA access requirements, and adjudicate on appeals against BCA access decisions by local authorities and refusals of alternative solutions. They would also approve alternative BCA access solutions, including those certified by an Access Expert.

Under the Protocol, Access Experts would be able to certify alternative access solutions under the performance based BCA provisions. 

Future Contribution of Disability Community

The mooted membership of the Access Panels will be small, with possibly only one person being a person knowledgeable in access matters. Were this proposal to advance, local disability communities should satisfy themselves as to the size of the Panel. Given that, for good practical reasons, there can only be very limited representation on such Panels, the support for Access Panels of a local disability and access reference group would be invaluable. Municipal citizens’ access committees and advisory groups would appropriately fulfill this role.  

HREOC Proposal for policy

Pending the introduction of a DDA Standard, to assist local building approval authorities in properly considering accessibility and to reduce their exposure to action under the DDA, HREOC has proposed:

· That local building approval authorities establish Development Control Plans or Access Policies and that they make compliance with them by building applicants a condition of building approval.  

· That Development Control Plans or Access Policies be submitted for endorsement by HREOC so that compliance with the endorsed Plans or Policies would virtually constitute compliance with the DDA. In effect, HREOC would delegate power to the local approvals authorities, as is allowed under the DDA (Section 71(2)).  

· The establishment of a broadly representative local body to make recommendations to the local building approval authorities where applications for variations from compliance with the Development Control Plan or Access Policy are made. Municipal citizens’ access committees and advisory groups could fulfill this role

Were this system properly constituted and exercised, HREOC would be able to decline complaints lodged with HREOC in relation to those matters properly considered by the local authority. 

There may be little benefit in devolving HREOC authority because local Control Plans or Access Policies might be just as generalised as the DDA. On the other hand, if they were developed as local, de-facto, technical standards under the DDA, there would be prospect of confusion with BCA access requirements and a plethora of differing local standards. 

Were the system to be adopted, there would be need for the involvement of the local disability community, not only in electing members to the Variations review committee, but also to contribute to the development and on-going review of Development Control Plans or Access Policies.

It seems that the primary impetus for this proposal was the case of Ian Cooper v Coffs Harbour City Council, wherein the Council was ultimately found liable under the DDA. However, the problem at the core of this case was related, not to lack of awareness by the Council of need for compliance with DDA, but to the assessment of unjustifiable hardship. 

Quantifying unjustifiable hardship is intrinsically difficult. This is because a trade-off has to be made between financial (or other) hardship for building providers, compared with the requirements of, or benefits to, particular building users (people with a disability). As to what is a believed to be a reasonable assessment of hardship and unjustifiability will vary as between building providers and people with a disability. For this reason, wherever there are considerations of unjustifiable hardship, the disability community must be involved to counter-balance claims of hardship for building providers with claims of hardship for the disability community.

New Bodies

Two national bodies have been formed or are in the process of formation: the Association of Consultants in Access, Australia (ACAA), and a National Access Institute (the latter name has not yet been formalised). Both bodies have emerged largely from within the disability community and from advocates for access equity. 

ACAA

The ACAA has been evolving for several years and has now been established as a formally constituted and registered body. Its first Annual General Meeting is mid-November. There are currently over 80 members.

The ACAA exists to serve as the national professional association for access consultants and also to serve as a national association on built environmental accessibility for people with a disability. In relation to the former, one of its tasks relates to the accreditation of access consultants. 

The over-riding purpose of the association is to facilitate a consistent and high level of access expertise throughout Australia, and to provide governments and the building industry with confidence that services commissioned from accredited access consultants will contribute to good design and facilities management, and to proper discharge of obligations under the DDA and any future subordinate regulations. 

To advance its accreditation role, ACAA is holding a forum, at which representatives of various government and non-government bodies will be invited, to further explore the issue and to further develop accreditation procedures and requirements.

Given that accreditation of access consultants is available under ACAA, it is likely that the “access expert” referred to within the ABCB Protocol will be an ACAA accredited member.

The primary role of the ACAA relates to the practice of access consultancy and the establishment of criteria for sound access practice. 

One invaluable potential role for ACAA will be to produce practice and design notes, or case notes for the guidance of not only of access practitioners but also of building designers generally. Such notes, if submitted to broad peer and community review, could help fill the gaps within the Australian standards and be sources of data for eventual inclusion within the standards, the BCA, and other formal guidance documents.

Access Institute

The primary role of the Access Institute would be to consolidate the body of knowledge related to accessibility of the built environment. As with ACAA practice and design notes, the findings of research conducted or auspiced by the Institute would invaluably inform the Australian standards and the BCA.

Many members or contributors to the ACAA are members or contributors to the Institute, and vice versa. Providing that it develops as a truly national body and not one too tightly affiliated to a particular State or educational institution, it will make a vital contribution to greater accessibility in Australia. The National Access Working Group that developed the Institute proposal has prepared a discussion paper: Accessible Design in Australia.

The formation of these two associations is quite historic and will contribute to achievement of improved accessibility in the built environment.

Future Contribution of Disability Community 

There will be opportunity and need for the contribution to, and membership of, both associations by members of the disability community and who do not have formal roles such as researchers and access consultants. For example, affiliate membership of the ACAA is available. Broad support from the disability community will greatly facilitate the work of both bodies.
Ongoing review and development of Standards

The Australian Standards on buildings accessibility, and the long and arduous work on them by representatives of disability groups, have been invaluable in contributing to greater accessibility over the past many years.

Whilst, under legislation, the BCA is the technical document detailing requirements for buildings and buildings accessibility, it does so in many areas, including buildings access, by calling up Australian Standards.

To date, the Standards have been a benchmark of both minimum and preferred access provisions, and their proper use has contributed to good design and to avoidance of action under the DDA. 

There has been much work over the past few years to better equip certain of the access Standards as documents to be called up within the BCA, and this work is continuing. Standards that have been reviewed for this purpose include the buildings access standards, AS1428.1 and 4; the car parking standard AS2890.1; the lift standards, particularly AS1735. 12; and the slip resistance standard, AS3661.1.

Future tasks will be expanding the scope of detailed provisions within the Standards, or filling in the gaps in detail. A significant research effort will be required for this. 

Future Contribution of Disability Community

As with legislation, so too with Standards, they are a product of debate and negotiations between competing national community and industry sectors. In terms of the access standards, the competition is between the commercial interests of the building industry on the one hand and the disability sector on the other.

The disability community must maintain its support for, and continue to provide informational feedback to, the various disability groups and their representatives on the Standards drafting committees. The Australian Standards are always open for review and development, and any member of the disability community who believes there are problems with the access standards, or opportunities for further development, should convey this direct to Standards Australia, or to the representative disability groups. 

Tasks for the Disability Community

Three contributions from the disability community have already been highlighted:

· Continuing advocacy for greater accessibility, 

· Sources of informational feedback, and 

· As counter-balancers in considerations of unjustifiable hardship issues.

There is another equally vital role that the disability community can also play, and that is not onerous - participation in and contribution to research.

Research

Continued development of legislation, regulations, and codes in relation to accessibility, will require sound, empirical research. Advocacy by itself will not be enough. Some of the research will be technological in nature, for example ascertaining the current range of sizes of wheelchairs and scooters, whilst other research will be of a social nature, for example, ascertaining how many people use particular types of wheelchairs, or the experience of mishaps of people with particular disabilities. 

To a significant extent, the value of research is dependent upon the recruitment of sufficient research subjects or survey respondents. Generally, the larger the sample group, the more reliable will be the findings derived from it, and the more authoritative the recommendations based on the research. It is in this regard that the broader disability community can contribute so simply and valuably. 

Some examples of areas of research activity are:

Commonwealth Heads of Government

Under the Commonwealth Heads of Government agreement between the States, any changes to regulations must be submitted to a Regulatory Impact Statement process. This may entail socio-economic impact assessments requiring surveys of people with disabilities. For example, this occurred in relation to the BCA revisions proposed in the ABCB “Buildings Access Outcomes Report’. 

ABCB

The Australia Building Codes Board has called for expressions of interest from suitable consultants in relation to a number of areas, including access. As expressed in the ABCB invitation. ‘The development of building regulations in Australia should be based on robust evidence, analysis and research outcomes that are justifiable, relevant and reflect community expectations’.

Australian Standards

Much of the continuing review and development of the access, and access related, standards will depend upon a considerable research effort to validate changes to the standards.
ACAA and Access Institute

Both the ACAA and the Access Institute identify research as core activities. In the case of ACAA it will be primarily related to the practise of access consultancy, and in the case of the proposed Institute, in relation to buildings accessibility and the human factors requiring it.

Proper research and an expansion of research effort will vitally underpin progress towards more accessible environments. The benefits of the disability community’s participation in such research would be great.

Disengagement and Engagement

There is a risk that the disability community could become disengaged from the quest for greater equity of access.

Factors predisposing toward this are: 

· The increasing numbers of people who were assertive advocates in the idealistic 70’s (including 1981, the International Year of the Disabled) who will become less active in the field.

· Requirements for access, and access issues, taking on the appearance of greater complexity. The result of this could be that individual members of the disability community become alienated from processes leading to change.

· Achievements so far, because they have been quite significant, may lead the disability community to assume that provisions for access equity is now well in hand and that they need no longer be involved.

Disengagement of the disability community, particularly given the increasingly competitive building and property industry, would compromise proper built environmental access in Australia and allow much ground to be lost. On the other hand, continued engagement will bring long sought after goals to fruition. 

Continued committed engagement will cement Australia’s position as a leading nation in providing for equity for people with a disability, including to the built environment; as an exemplar of excellence in this sphere; and as a good and just nation. 
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